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REVENUE LAWS AMENDMENT BILL 2005 
Consideration in Detail 

Clauses 1 to 3 put and passed.   

Clause 4:  Section 31 amended - 
Mr M.J. BIRNEY:  This clause seeks to amend section 31 of the Pay-roll Tax Assessment Act.  Section 31 
deals with the issue of grouping companies together for the purpose of payroll tax.  Companies can be grouped 
in a number of different ways to levy payroll tax against the owner or owners of that company.  Firstly, if there is 
joint ownership of a number of different companies, businesses are grouped for the purpose of payroll tax.  
Another clause in the Pay-roll Tax Assessment Act 2002 also provides for grouping, and it reads as follows  - 

An employer and another person or other persons constitute a group if one or more of the employer’s 
employees carries out duties solely or mainly for or in connection with a business carried on by the 
employer and the other person or persons, or carried on by the other person or persons. 

The issue in this clause relates to the word “business”.  It deals with whether an employee of, for argument’s 
sake, company A works mainly or solely for company B or companies B, C, D and E.  I understand that in a test 
case in Victoria recently it was found that employees working for company A were working also for a number of 
other companies and should have been grouped for the purpose of payroll tax.  However, the wording in the act 
was such that they could be grouped only with one other business in that group.  It appears that the government 
is seeking to amend the anomaly in the act to provide for grouping of one or more businesses rather than 
grouping with just one other business.  What was the test case in Victoria and the outcome of that case?  What 
was the exact nature of the business in Victoria that was the subject of that case?   

I pause to ask where the Treasurer is?   

Mr J.C. Kobelke:  The Treasurer is on other duties.  He has had me briefed so that I can handle the bill for him.  

Mr M.J. BIRNEY:  This government is treating this house with arrogance and contempt.  This is very complex 
legislation, yet the Treasurer is not here.  He has asked the Minister for Consumer and Employment Protection to 
represent him.  That is arrogance.  Had the minister been involved in Treasury for the past four years, I am sure 
he would be more than capable of dealing with this bill; however, he has not.  The Treasurer, who has been 
involved in Treasury for four years, is not here.  What other duties are so important that he could not be here to 
deal with this bill?   

Mr J.C. Kobelke:  He was attending a native title settlement matter because he is also the minister responsible 
for native title.  

Mr M.J. BIRNEY:  It is 10.30 pm and we could be here until any hour of the night, yet the Treasurer cannot be 
here to deal with a complex piece of legislation.  That is a joke.  

Notwithstanding that, let us move on.  Will the minister explain the exact nature of the test case in Victoria 
concerning the grouping of those businesses?   

Mr J.C. KOBELKE:  The Leader of the Opposition has had briefings.  I assume he has read the explanatory 
memorandum that was provided when the bill was first introduced.  It contains a brief description of the Muir 
Electrical Co Pty Ltd v Commissioner of State Revenue case in the Supreme Court of Victoria Court of Appeal.  
Amendments were made to the Pay-roll Tax Act 1971.  It would not be appropriate for me to seek to provide 
legal advice on all the implications of the case or to try to provide a summary of that decision.  As the member 
has already said, the issue went to the singular and plural definitions of the word “business”.  We are now 
seeking to ensure that the provisions in the act will have effect as they were intended.  The bill is not seeking to 
change anything; it is seeking to ensure that what was previously thought to be the correct interpretation will 
continue and will not be changed in light of the Supreme Court of Victoria’s decision.  

Mr M.J. BIRNEY:  I thank the minister for that, but he did not answer my question.  I am interested to know 
the nature of the business involved in the test case and how it was caught up in these provisions.  

Mr J.C. KOBELKE:  My advisers, who have considerable expertise in this area, have indicated that the case in 
Victoria related to an electrical retailing business that had different outlets, and it sought to establish them as 
different businesses, yet they were very tightly controlled by a single business.  I am not sure whether it has 
parallels to examples we have had here with consumer protection.  For example, Harvey Norman sought to 
establish franchisees trading within his stores and a prosecution was taken against him over trading hours.  
Although that was a different area of law, similar principles were involved, with people seeking to establish 
multiple businesses.  The decision in Victoria found that, although there was more than one business, it was in 
fact a single operation with very tight controls.  For all intents and purposes it is a single business and should be 
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treated as such.  Under our payroll tax assessment laws it would have been treated that way in the past.  We 
intend for that to continue to be the case and not be changed in light of this Victorian decision.  

Mr M.J. BIRNEY:  I am interested to know what duties were being performed by the employees of the business 
in question, how they related to the other businesses and how the business was ultimately caught by those 
provisions.  I am seeking this information to try to work out whether there are any businesses in Western 
Australia that might fall into a similar category.  I accept that it was an electrical retailing business, but I am 
interested to learn some detail about the employees’ jobs and how they were crossing over among the various 
businesses.   

Mr J.C. KOBELKE:  As I have already indicated to the Leader of the Opposition, it is not my job or any 
minister’s job to give detailed legal interpretations.   

Mr M.J. Birney:  It is not a legal interpretation.   

Mr J.C. KOBELKE:  The Leader of the Opposition is seeking to get behind what might have been the basis of 
the decision of the Victorian court.   

Mr M.J. Birney:  It is a public document. 

Mr J.C. KOBELKE:  Yes, but it is not relevant to what we are doing in the bill. 

Mr M.J. Birney:  Surely, as the minister responsible, you have read the document.   

Mr J.C. KOBELKE:  The issue is that it is not relevant to what we are doing in this bill.  We are seeking, 
through this measure, to maintain the existing status, as it was intended, of the Pay-roll Tax Assessment Act.  In 
doing that, we are aware of a decision of a court in another state, which decision has implications for the 
interpretation that might be placed on our legislation.  We are simply trying to ensure that the interpretation will 
remain as was previously intended.  I suggest to the Leader of the Opposition that to look at the details of what 
may or may not have been the facts and, therefore, the decision in the Victorian case is going into a level of legal 
interpretation that is not appropriate for me to give, even if I were the Attorney General.  The Leader of the 
Opposition may find that even the Attorney General would say that a minister should not readily give such legal 
advice.   

Mr M.J. Birney interjected.  

Mr J.C. KOBELKE:  It is, because the Leader of the Opposition is seeking to get into the facts, judgments and 
legal precedents that form the decision of the Victorian court.   

Mr M.J. Birney:  You have predicated your legislation on it.  We would not be dealing with this clause if it had 
not happened.  

Mr J.C. KOBELKE:  We have based this amendment on the potential implications for our assessment act.  

Mr M.J. Birney:  Potential implications from what?  

Mr J.C. KOBELKE:  Because of the decision in Victoria. 

Mr M.J. Birney:  The decision that you don’t want to tell me about.  

Mr J.C. KOBELKE:  No; I have told the Leader of the Opposition about it.  I have told him what the 
implications are.  I do not think it is relevant simply because it is something that he wants to know about, when 
he has had a number of briefings and could have spoken to officers about that level of detail.  It would not 
advance the passage of the legislation if I were to put on the public record, as the minister responsible, what 
might be my interpretation or the interpretation of the legal officers, who would know something about it, of 
why that decision was made and the relevant facts in the Victorian decision.  That goes beyond what would be 
expected of any minister in this place.   

Mr M.J. BIRNEY:  I do not want a legal interpretation of the Victorian case; I just want to know what it was 
about.  This clause is predicated on the fact that there was a legal test case in Victoria; yet the minister cannot tell 
me the nature of the legal test case in Victoria that this clause is predicated on.  He is the minister of the crown 
who is responsible for dealing with this legislation in this house subsequent to the legal test case in Victoria, but 
he cannot tell me what the legal test case in Victoria was about other than to say that it was about an electrical 
retailing firm.  I have every right, during the consideration in detail stage of this bill, to find out the exact nature 
of the test case in Victoria.  I have a real interest in doing so.  I want to know which business was the subject of 
the test case and how the employees were shared across the group, because it has clear implications for Western 
Australia.  I need to know whether there are similar businesses in Western Australia, because that will lead me to 
my next question, which ultimately will be: what redress will be available for some of the businesses in Western 
Australia that have paid payroll tax on the basis that this provision was read in the plural sense, when the courts 
have read it in the singular sense?  If the minister cannot tell me the exact nature of the court case in Victoria, we 
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should not be here.  I will not do it just yet, but if I cannot get some answers from the minister, I will ask that the 
debate be adjourned and we will have to resume the debate when the Treasurer is available.  I do not think it is 
the minister’s fault that he does not understand these issues, but he has advisers with him and he can be briefed 
so that he can give the information to the house.  If he cannot do that, I will move that the debate be adjourned 
and that we reconsider the bill when the Treasurer, the minister responsible for the bill, is available.   

The exact nature of the test case in Victoria is important for a couple of reasons.  First, this clause has been 
predicated on the test case in Victoria.  It is not adequate for the minister to simply say that it was about an 
electrical retailer.  I want to know the nature of the business and how the employees were shared across the 
group.  The reason I want to know is that I want to form a view on whether businesses in Western Australia are 
set up in a similar fashion to the business involved in the Victorian test case.  That would have some implications 
for the government, particularly if those businesses had paid payroll tax, because this provision was read in the 
plural sense, when it should have been read in the singular sense.  Can the minister tell me what the business 
was, how it operated and how the employees were shared across the group?   

Mr J.C. KOBELKE:  I am happy to table the decision of Judges Ormiston, Callaway and Eames in the Court of 
Appeal in the Supreme Court of Victoria so that the Leader of the Opposition can read it for himself.  I presume, 
Mr Acting Speaker, that there is no problem with tabling such a document.   

The ACTING SPEAKER (Mr A.P. O’Gorman):  No. 

Mr J.C. KOBELKE:  It is a public document.  The Leader of the Opposition can inform himself.  He does not 
have to show his ignorance of these matters by creating a storm in a teacup about what he might like to get out of 
this debate.   

Mr P.D. Omodei:  Who is ignorant of which matter?   

Mr J.C. KOBELKE:  He is very ignorant of the proceedings.  I am happy to table that document for the Leader 
of the Opposition, because I do not think it would help the proceedings if I were to simply read into the record a 
decision that is in fairly small print and is some 16 pages long.   

[See paper 590.] 

Mr M.J. BIRNEY:  I appreciate the fact that the minister was prepared to table that document, but it does not 
help me for the purpose of this debate.  If members are to make on-the-run decisions about whether we will 
support certain clauses, we need, and we have a right to demand, answers from the minister responsible for the 
bill.  The fact of the matter is that the minister does not have a clue about the bill.  It is not necessarily his fault.  
He is not the Treasurer.  The Treasurer is banging his gums at some native title convention, while he has left a 
minister who does not have a clue about taxation to deal with a taxation bill.   

Mr J.C. Kobelke:  That makes two of us!  

Mr M.J. BIRNEY:  That is absolutely extraordinary.  My knowledge of taxation matters would far surpass that 
of the minister.  In fact, he proves it every time he opens his mouth.   

Mr J.C. Kobelke:  You are showing your ignorance by rattling on.  

Mr M.J. BIRNEY:  My question to the minister is: are there any businesses in Western Australia that might 
have some legal redress, given that this particular provision of the act will be changed?  

Mr J.C. Kobelke:  No; I can assure you that the pope does not have a partner.   

Mr M.J. BIRNEY:  The minister seeks to denigrate the debate simply to hide the fact that not only does he not 
have a clue about the bill, but also he is ignorant generally of business matters.  I will not stoop to his level.  
Suffice to say, I will continue and ask my question.  Can the minister tell me whether any businesses in Western 
Australia might have some legal redress, given that the Victorian test case is now on the public record?  I am 
sure that the minister does not have a clue what the bill will do, but I will tell him.  The words “a business” will 
be substituted with the words “one or more businesses”.  For the benefit of members, that means that if an 
employee worked mainly or solely for a number of businesses connected with a group of businesses, those 
businesses were grouped together for the purpose of payroll tax.  The Victorian Supreme Court has found that 
those businesses cannot be grouped together for the purpose of payroll tax; only two businesses can be grouped 
together.  Are there any Western Australian companies that might now have some redress, given that the 
Victorian Supreme Court has found that that provision of the act is to be read in the singular sense and not in the 
plural sense?   

Mr J.C. KOBELKE:  The Leader of the Opposition seems to be very keen to seize any opportunity to show his 
ignorance.  He is certainly doing it in a very clear way this evening.  The Leader of the Opposition might like to 
know that about 10 000 businesses in Western Australia pay payroll tax; therefore, for him to expect me to know 
the detailed working arrangements of every such business that may or may not be caught by this provision shows 
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how ignorant the Leader of the Opposition is.  If a case had been brought to the attention of the Office of State 
Revenue because someone raised a query or investigators saw that there was an issue, I could not reveal it to the 
member because of the secrecy provisions that apply to tax matters.  He is asking very silly questions.  I suggest 
that he try to progress the matter with questions based on reason and sense, rather than think that he can stitch 
me up with nonsense questions.   

Mr M.J. BIRNEY:  With respect, I think the minister is doing a pretty good job of stitching himself up.  He has 
proved that he knows absolutely nothing about this bill and, moreover, he has proved that he knows nothing 
about this clause.  Is the department at all concerned that there might be businesses in Western Australia that 
have a very similar corporate structure to the business, which the minister does not have a clue about, that was 
the subject of the Victorian Supreme Court case?  Is the department at all concerned that those businesses might 
now have some legal redress?   

Mr J.C. KOBELKE:  The particular provision we are dealing with here, about the plural and singular of 
“business”, is a rather ancillary provision; it is not a key issue for payroll tax.  

Mr M.J. Birney: You must be joking.  

Mr J.C. KOBELKE:  That is my advice.  There are other provisions that are more important when considering 
the avoidance of payroll tax.  

Mr M.J. Birney:  The ownership provisions are important, but this still captures it.  

Mr J.C. KOBELKE:  My advice is that it is not a central issue, but that there are concerns that, in the light of 
the Victorian decision, there could be companies that seek to structure themselves in such a way as to reduce the 
payroll tax they currently pay.  The advice to me is that we are not looking at any examples of which we are 
aware but, given that decision, and being aware that people do seek to structure their affairs in such a way that 
they can minimise their taxation, a problem could open up in the future.  This, along with a range of other 
matters being considered in this bill, is simply deemed precautionary, so that, in the light of things becoming 
evident, we can make sure that the act continues to apply as it was intended, and as it has applied up till now.  

Mr M.J. BIRNEY:  There is no answer from the minister; he does not have a clue, so we will have to move on 
slightly.  This clause relates to the issue of grouping a number of businesses together for the purpose of payroll 
tax if an employee of business A undertakes duties mainly, or solely, for businesses B, C, D, E or F.  I am 
interested to know how those provisions might apply to, say, an employment agency or a labour hire company 
that employs an individual and then hires his or her services to a number of other businesses.  I am sure that there 
must be provision in the act somewhere to cover that eventuality, but as I read this clause, it strikes me that a 
labour hire company, hiring out labour to other companies around the place, really should be grouped together 
with those companies for the purpose of payroll tax, because I do not think that the ownership provisions are the 
only things that need to be taken into consideration when companies are grouped together for payroll tax.  
Indeed, if companies are not jointly owned, but still have joint employees, they are still grouped together for the 
purpose of payroll tax.  Can the minister tell me how that provision would apply to an employment agency? 
Mr J.C. KOBELKE:  The clause we are now dealing with is not relevant, because employment agents are 
covered by a different section of the act.  

Mr M.J. Birney:  Which section of the act is that? 
Mr J.C. KOBELKE:  The glossary has a definition of “employment agent”, which is tied to wages, and through 
that it is picked up and would not enter into the field we are currently dealing with, where there might be 
businesses or sub-businesses.  
Mr M.J. Birney:  There is a definition of “employment agent” that is linked to wages? 

Mr J.C. KOBELKE:  Yes.  The definition reads - 

“employment agent” means a person (the agent) who procures the services of another person (the 
worker) for a third person (the client) under an arrangement where - 

(a) the worker does not become the employee of either the agent or the client, but does 
carry out duties of a similar nature to those of an employee; and 

(b) remuneration is paid directly or indirectly by the agent to the worker or to some other 
person for the services provided by the worker; 

Because of that definition, and the way it has been picked up in the other provisions, it does not lend itself to 
being used as a business or other businesses that form part of a group.  

Mr M.J. BIRNEY:  I am still not convinced, although if the minister tells me that is the case, I will have to 
believe him.  The minister has just said that there is a definition of what an employment agent is.  At no stage did 
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he tell me that once a person is defined as an employment agent he is then not caught by the grouping provisions.  
Can he just tell me where in the act it states that employment agents are not caught by the grouping provisions? 

Mr J.C. KOBELKE:  The effect there is due to the whole structure of the act, rather than any single provision.  
I tried to allude to that in very simple terms in talking about the definition of an employment agent and how that 
is picked up and then the structure of the act is applied to it.  The advice that I have been given, and which I pass 
on to the Leader of the Opposition, is that, because of that, the matter we are dealing with in clause 4, relating to 
the grouping of businesses, is simply not relevant to the assessment that would take place for an employment 
agent.  
Mr M.J. BIRNEY:  The minister is just not filling me with confidence.  Section 31 of the Pay-roll Tax 
Assessment Act 2002, which is being amended by this clause, reads, in part -  

Grouping where employees used in another business 
(1) An employer and another person or other persons constitute a group if one or more of the 

employer’s employees carries out duties solely or mainly for or in connection with a business 
carried on by the employer and the other person or persons, or carried on by the other person 
or persons. 

This will be amended by adding the words “(separately, together or in any other combination)” after “person or 
persons”.  That says that if employees of a business are operating in other businesses, those businesses must be 
grouped together.  It actually does not make provision for an exemption for an employment agent.  I accept that 
there is a definition of “employment agent” in the act somewhere, but surely it must state that grouping 
provisions do not apply to employment agents.  I am having some difficulty understanding why that would not 
be the case.  
Mr J.C. KOBELKE:  I know from my industrial relations experience that talking about employees, workers 
and employment agents can be very complex.  If the Leader of the Opposition wants to get into the detail, this is 
not be appropriate place.  That is one part of the answer about who is the actual employer.  On a practical level, 
however, most of these employment agents actually pay the payroll tax themselves, because they are of such a 
size that they must pay the payroll tax.  

Mr M.J. BIRNEY:  Some of them may not have a payroll tax bill, but when they are grouped with the 
businesses to whom they are hiring staff, they would have a payroll tax bill.  My question to the minister is: how 
does an employment agent get around the grouping provisions?  It is a fairly simple question, and I am sure the 
minister can give me an answer.   

Mr J.C. KOBELKE:  As we are aware, we are dealing with an amendment to section 31 of the Pay-roll Tax 
Assessment Act 2002.  Section 31(1) deals with grouping when employees are used in another business.  An 
employer and another person or persons may constitute a group.  However, we are talking about employees.  The 
Leader of the Opposition has raised the issue of an employment agency.  When an employment agency provides 
a person to work in a company, that person is not an employee of the company for which he is doing the work.  
Therefore, he is not caught by this clause.   

Mr M.J. BIRNEY:  With respect, it does not matter because that particular section does not say that that 
employee has to be an employee of the other company.  It simply says that he has to carry out duties solely or 
mainly for or in connection with that other business.  What the minister said is completely wrong.  The point the 
minister was trying to make was that the employee of the labour hire company is deemed to be an employee of 
the labour hire company rather than the company that the individual is hired out to.  That is absolutely correct.  
However, it makes no difference for the purposes of this clause.  The provision is caught under the words 
“carries out duties solely or mainly for or in connection with” one or more businesses.  It is not a matter of who 
employs the individual, but rather who he performs the duties for.   

Mr J.C. KOBELKE:  I am having some difficulty because I misheard what the Leader of the Opposition said.  
By way of interjection, perhaps the Leader of the Opposition will tell me what he was saying about section 31 of 
the Pay-roll Tax Assessment Act.   

Mr M.J. Birney:  It says that an employer can be grouped with another employer for the purposes of payroll tax, 
if he has employees working solely or mainly for another business.  It does not matter who technically employs 
the person; it is a matter of who that person carries out the duties for. 

Mr J.C. KOBELKE:  Under section 31, they have to be employees.   

Mr M.J. Birney:  It says that an employer and another person or other persons constitute a group if one or more 
of the employer’s employees carries out duties solely or mainly for or in connection - 

Mr J.C. KOBELKE:  For the whole of section 31 to work, we have to be talking about employees.   
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Mr M.J. Birney:  I am.   

Mr J.C. KOBELKE:  I thought the Leader of the Opposition said they were not. 

Mr M.J. Birney:  We are talking about an employee of the labour hire company.   

Mr J.C. KOBELKE:  That is where the Leader of the Opposition is wrong.  The person who goes to work and 
may be seen as an employee in a general sense is not legally an employee of the company he is working for.   

Mr M.J. Birney: Fine; it makes no difference.   

Mr J.C. KOBELKE:  It does with section 31.   

Mr M.J. Birney:  To simplify the equation, if we are talking about a mining company and a labour hire 
company, and the labour hire company employees the individual -   

Mr J.C. KOBELKE:  Technically, no, it does not.  

Mr M.J. Birney:  It doesn’t make any difference. 

Mr J.C. KOBELKE:  It does.  The Leader of the Opposition is trying to get me to answer specific questions.  
We have to get the ground rules right.   

Mr M.J. Birney:  Are you saying that the person is an employee of the mining company? 

Mr J.C. KOBELKE:  No. 

Mr M.J. Birney:  Who employs him? 

Mr J.C. KOBELKE:  That is why I came back to the “employment agent” definition on page 38 of the act.  We 
have to deem him to be an employee, because legally he is not seen as an employee of the mining company he 
works for or the labour hire company. 

Mr M.J. Birney:  The person who pays the group tax is the employer - you don’t have to be too smart to work 
that out.   

Mr J.C. KOBELKE:  The point I am making is that if we do not get the right legal definition, they do not pay 
payroll tax.  We are trying to establish a set of rules that clearly indicate who is and who is not caught for the 
purposes of payroll tax.   

Mr M.J. Birney:  He is deemed to be an employee of one of those two -  

Mr J.C. KOBELKE:  Of the labour hire company.  So the labour hire company pays the payroll tax.   

Mr M.J. Birney:  Sure.  However, he carries out duties solely or mainly for the mining company. 

Mr J.C. KOBELKE:  That is correct. 

Mr M.J. Birney:  As I read this section of the act, it means we have to group the labour hire company and the 
mining company together for the purposes of payroll tax.  I am asking you to tell me that that is not true and to 
give me the reasons.   

Mr J.C. KOBELKE:  We are dealing with clause 4, which relates to grouping of businesses.  While on the 
surface it may appear to the Leader of the Opposition that a labour hire company might be similar in operation to 
having a grouping of companies, it is not legally caught by this provision.  It is a different part of the act. 

Mr M.J. Birney:  Where in the act -   

Mr J.C. KOBELKE:  We can get to that in another clause.  We are dealing with clause 4, which deals with 
section 31 of the Pay-roll Tax Assessment Act.  The Leader of the Opposition can go down as many rabbit holes 
as he likes.  However, that issue of labour hire is not relevant to the provision we are dealing with. 

Mr M.J. Birney:  Is a labour hire company not a business? 

Mr J.C. KOBELKE:  No, it does not deal with the grouping of businesses. 

Mr M.J. Birney:  Is a labour hire company not an employer? 

Mr J.C. KOBELKE:  What I am trying to say to the Leader of the Opposition is that labour hire companies are 
covered by other provisions.  They are not caught in any way by section 31, which we are seeking in clause 4 to 
amend.   

Mr M.J. Birney:  Is a labour hire company, for the purposes of the act, considered to be an employer? 

Mr J.C. KOBELKE:  By the deeming provisions in the glossary on page 38 of the act that I have, yes.   

Mr M.J. Birney:  Therefore, the answer is yes? 
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Mr J.C. KOBELKE:  Yes. 

Mr M.J. Birney:  Section 31 states - 

An employer - 

That is a labour hire company, on the minister’s own admission - 

and another person or other persons constitute a group if one or more of the employer’s employees 
carries out duties solely or mainly for or in connection with a business . . .   

The minister has just told me that a labour hire company is in fact an employer, and the wording used in the act 
is “employer”. 

Mr J.C. KOBELKE:  Yes, but it does not have employees.   

Mr M.J. Birney:  The minister just told me that they are deemed to be employees. 

Mr J.C. KOBELKE:  Yes, but a labour hire company does not have employees, and section 31 states that an 
employer must have employees to be covered by the definition.   

Mr M.J. Birney:  However, the minister said that they are deemed to be employees of the labour hire company. 

Mr J.C. KOBELKE:  No, the labour hire company is deemed to be an employer. 

Mr M.J. BIRNEY:  For the purposes of the act, labour hire companies do not have employees.  Will the 
minister clarify that that is the case? 

Mr J.C. KOBELKE:  The answer to the question is yes, they may have employees, but the people they place 
with other companies are not normally employees. 

Mr M.J. Birney:  What are they? 

Mr J.C. KOBELKE:  They are workers.  That is a different definition in the act.  This has nothing to do with 
clause 4, “Section 31 amended”.   

Mr M.J. Birney:  It has everything to do with it. 

Mr J.C. KOBELKE:  That is a reflection of the Leader of the Opposition’s ignorance.  It does not.   

Mr M.J. Birney:  Will the minister tell me the difference between an employee and a worker? 

Mr J.C. KOBELKE:  I can do that only in terms of the specific issues we are dealing with.  It does not relate to 
clause 4, “Section 31 amended”, which deals with employees. 

Mr M.J. Birney:  You said they are called workers. 

Mr J.C. KOBELKE:  I will not run down every rabbit burrow that the Leader of the Opposition wants to go 
down. 

Mr M.J. Birney:  I am trying to understand the clause. 

Mr J.C. KOBELKE:  The Leader of the Opposition has had briefings.  We can give him more briefings.  We 
are currently trying to deal with the Revenue Laws Amendment Bill 2005.  We are on clause 4, which amends 
section 31.  Those matters are not relevant to this provision, because this deals clearly with employees.  
Therefore, the issue of labour hire, which is picked up in other provisions in the act, is not covered in this 
provision. 

Mr M.J. Birney:  You have already told me that a labour hire company is considered to be an employer, and 
you have already told me that it is considered to have employees. 

Mr J.C. KOBELKE:  We must be more specific.  For the purposes of the act, a labour hire company can be 
treated as an employer in another section.  It is deemed to be for specific purposes in the act. 

Mr M.J. BIRNEY:  Clause 31 states - 

An employer - 

That can be taken to mean a labour hire company - 

and another person or other persons constitute a group if one or more of the employer’s employees - 

The minister has just told me that labour hire companies have employees - 

carries out duties solely or mainly for or in connection with a business . . .  



Extract from Hansard 
[ASSEMBLY - Wednesday, 29 June 2005] 

 p3673b-3685a 
Mr Matt Birney; Mr John Kobelke 

 [8] 

In the case of a labour hire company and a mining company, the minister has admitted that the labour hire 
company is an employer, and he has also admitted that it has employees.  If one of those employees carries out 
duties mainly or solely for the mining company, for the purposes of this clause they must be grouped together.  If 
the minister can point to somewhere else in the act that exempts labour hire companies from being grouped with 
their clients, I will move on.   

Mr J.C. KOBELKE:  We have provided the Leader of the Opposition with briefings and we are prepared to 
provide more briefings - 
Mr M.J. Birney:  Why not skip this whole Parliament? 

Mr J.C. KOBELKE:  No.  I know the member is new and young and does not know much, but the 
consideration in detail stage is about looking at what is meant to be achieved by the bill we are dealing with, not 
going back and teaching the member how to add up or to read and write.  That is background knowledge that the 
member can acquire himself.  To the extent that we can assist him we are prepared to assist, but we are not about 
furthering his education and going down umpteen rabbit burrows.  I want to try to explain to the Leader of the 
Opposition once more that what we are dealing with is an amendment to section 31.  I do not know whether the 
Leader of the Opposition has a copy of the act, but these sections of the act group an employer and other persons 
when the employer and the employees are engaged in another business.  When businesses are grouped pursuant 
to sections 31(1) and (2) of the act, the commissioner may consider the provisions of section 31(4).  Section 
31(4) - 
Mr M.J. Birney:  You are not answering the question.  Stop reading out rubbish and answer the question. 

Mr J.C. KOBELKE:  The Leader of the Opposition does not want his ignorance to be enlightened.  No-one is 
so blind as he who does not want to see. 
Mr M.J. Birney:  You have been caught out. 

Mr J.C. KOBELKE:  No-one has been caught out.  It is the Leader of the Opposition’s inexperience and 
ignorance. 
Mr M.J. Birney:  You should not be sitting in that chair. 

Mr J.C. KOBELKE:  At least I know that the Pope does not have a partner.  I know that if the Leader of the 
Opposition looks at section 31(4), which I am trying to get to - I had to go through section 31(2) in the hope that 
he might be rational and understand the English language and make some sense of it - he will see that it 
authorises the commissioner to consider exclusions when he is satisfied that it would not be unreasonable, 
having regard to the nature and degree of the duties performed and other relevant matters, to group the employer 
and the other person. 
Mr M.J. Birney:  Hooray!  That is the answer.  Why did it take half an hour to give me the answer? 

Mr J.C. KOBELKE:  I am glad that the light has suddenly hit the Leader of the Opposition. 
Mr M.J. BIRNEY:  Instead of the minister blustering away for half an hour, he should have taken a minute to 
get some advice from his advisers.  He could have pointed to section 31(4) and given us the answer.  However, 
instead of wanting to look stupid and ignorant, he was intent upon blustering away, trying to make me swallow 
his rubbish.  I did not swallow his rubbish; I made him go back and have a look, and he appears to have come up 
with the answer.  Surprise, surprise.  Subject to section 31(4), does the commissioner believe that labour hire 
companies should not be grouped together for the purposes of payroll tax? 

Mr J.C. KOBELKE:  Again the Leader of the Opposition is showing his newness and ignorance.  I cannot 
make a decision for the commissioner. 

Mr M.J. Birney:  Surely you know that is the way he treats that section. 

Mr J.C. KOBELKE:  The Leader of the Opposition asked me whether I could give a decision for the 
commissioner.  I cannot say what the commissioner’s judgment would be.   

Mr P.D. Omodei:  You know what he means. 

Mr J.C. KOBELKE:  The Leader of the Opposition did not even take notice of the section I read to him.  I have 
answered his question.  The commissioner can make a decision pursuant to subsection (4).  I cannot make a 
decision for him.  The minister responsible cannot make a decision that conditions the commissioner; it is the 
commissioner’s decision.  However, I can advise that it would be unlikely that the commissioner would even 
have to make a decision, because, as I tried to explain earlier, in the whole structure and operation of the act such 
cases would be picked up and taken care of pursuant to other provisions. 

Mr M.J. Birney:  Which provisions? 

Mr J.C. KOBELKE:  A whole range relate to the structure of the act. 
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Mr M.J. Birney:  Can you tell me one? 

Mr J.C. KOBELKE:  No, because it is not a single provision; it is in the structure of the act.  However, if it 
does reach the point that it becomes an issue, as I said in relation to subsection (4), the commissioner has the 
power to make a decision.  The advice from the officers who work in the Office of State Revenue is that they see 
it as not very likely that a case of the type the Leader of the Opposition is referring to would come to the 
commissioner for a decision, because it would be handled through other provisions in the act. 

Mr M.J. BIRNEY:  It is all very well to say that it is unlikely that the commissioner would do this or that, but 
we are about making laws.  We are about making sure that the law is effectual and that the law represents, to the 
greatest extent possible, the views of the Parliament.  As I read section 31 of the Pay-roll Tax Assessment Act 
2002, a labour hire company would have to be grouped with a mining company when an employee was working 
for it.  Under section 31(4), the commissioner may decide that he does not want to do that.  However, as things 
stand today, the minister cannot point to anything in what he describes as “the structure of the act” that states that 
labour hire companies should not be grouped with mining companies when they have common employees.  The 
only out clause is section 31(4).  Is the government’s policy to exempt labour hire companies from the payroll 
tax grouping provisions?  The minister could not answer that question when I asked it previously.  Perhaps he 
can have another go.   

Mr J.C. KOBELKE:  It is very difficult when a member does not want to listen to what I have to say.  The 
elements that I outlined about section 31 of the act are available in the commissioner’s practice notes, which are 
available on the Internet.  They are public documents.  People can see the normal practice for groupings and how 
the commissioner treats things in a normal case.  

Mr M.J. Birney:  You can read section 31 to find out the normal practice for groupings.  

Mr J.C. KOBELKE:  The Leader of the Opposition can.  He may not need the information provided to tax 
accountants because he knows more than tax accountants.  In addition to looking at the act, people who know the 
game go to the commissioner’s practice notes for guidance.  Of course, the Leader of the Opposition knows 
everything, so he can read the act without the guidance notes.  We understand that.  I previously tried to answer 
the other question that was asked by the Leader of the Opposition.  The provisions of the act - I refer to the 
structure of the act and not a single provision - mean that labour hire companies will not be picked up in the bill.  
That also goes to the issue of who is an employee and how that is dealt with.  Because of that, it is not likely to 
be caught by section 31.   

Mr M.J. Birney:  You keep saying that, but you can’t prove it.  

Clause put and passed.  

Clauses 5 to 7 put and passed.  

Clause 8:  Section 73D amended -  
Mr M.J. BIRNEY:  This clause has also caused me some concern, because it strikes me that its passage will 
result in the reinstatement of a tax that was meant to be abolished under the terms of the goods and services tax 
agreement.  Members would be aware that marketable securities were meant to be abolished under the terms of 
the GST agreement.  We all know that the GST was never meant to be a new tax.  It was meant to abolish a 
range of nuisance taxes.  One of the taxes that was meant to go under the terms of the agreement was stamp duty 
on marketable securities.  If a person buy shares on the stock market or buys a unit in a unit trust and they are 
marketable securities, the stamp duty on the marketable securities is meant to be abolished.  GST revenue was 
meant to make up for that.  Of course, the government abolished the tax.  I congratulate it for that.  My concern 
is that this clause will allow that tax, at least in part, to be reinstated when a private investor buys a major share 
in a unit trust.  There are various ways of looking at what might constitute the privatisation of a unit trust.  To 
keep it simple, if a person buys 75 per cent of a unit trust and 25 per cent of those shares remain on the market as 
marketable securities, those marketable securities would be subject to stamp duty.  That is a significant departure 
from the obligation of this government under the GST agreement.  In short, stamp duty on marketable securities 
is back, albeit in certain circumstances.  Will the minister acknowledge that that is the case?  If not, why not? 

Mr J.C. KOBELKE:  That is not the case.  The Leader of the Opposition’s opening remark was not the case 
either.  He said that the goods and services tax was never meant to be a new tax.  That is arrant nonsense.  
Clearly it was a new tax. 

Mr M.J. Birney:  Why is that? 

Mr J.C. KOBELKE:  The GST was a new tax. 

Mr M.J. Birney:  It was meant to abolish existing taxes. 
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Mr J.C. KOBELKE:  The Leader of the Opposition said that the GST was never meant to be a new tax.  I wrote 
it down when he said it. 

Mr M.J. Birney:  Then I said that it was meant to abolish existing taxes. 

Mr J.C. KOBELKE:  The Leader of the Opposition said that it was never meant to be a new tax.  That is 
absolute dribble. 

Mr M.J. Birney:  I used that word “nuisance” taxes.  It was meant to abolish nuisance taxes. 

Mr J.C. KOBELKE:  The Leader of the Opposition can try to change what he said, but what he said was 
absolute nonsense. 

Mr M.J. Birney:  I don’t think you even know. 

Mr J.C. KOBELKE:  Does the Leader of the Opposition want to tell people that the GST was not a new tax? 

Mr M.J. Birney:  Do you want me to tell you the taxes it was meant to abolish?  I can tell you. 

Mr J.C. KOBELKE:  Was it not a new tax? 

Mr M.J. Birney:  It was never meant to be a new tax; it was meant to replace existing taxes. 

Mr J.C. KOBELKE:  The Leader of the Opposition can try to convince people of that, and I hope he does 
because he will be laughed out of town.  The GST was a new tax.  Everyone knows it was a new tax.  In fact, the 
federal government spent hundred of millions of dollars to convince people it was needed.  It was a new tax. 

Mr M.J. Birney:  Was it not meant to abolish existing taxes? 

Mr J.C. KOBELKE:  I did not say that. 

Mr M.J. Birney:  You did not say that? 

Mr J.C. KOBELKE:  The Leader of the Opposition said that the GST was never meant to be a new tax.  That is 
what he said.  I wrote it down as he said it.  It is nonsense. 

Mr M.J. Birney:  Are you trying to avoid answering the question I asked a moment ago? 

Mr J.C. KOBELKE:  No.  I am making it clear that the Leader of the Opposition’s allegation that this 
government has reimposed a tax is just as big a nonsense as his statement that the GST was never meant to be a 
new tax.  That is arrant nonsense. 

The proposed amendment does not seek to reintroduce stamp duty on the transfer of listed marketable securities.  
They were exempted from 1 July 2001.  The amendment involves the imposition of stamp duty on the 
unencumbered value of the underlying land and chattels owned by the unit trust.  This is consistent with the 
stamp duty treatment when the property is acquired directly.  The issue comes down to principles of control of 
land.  If a person or a small group such as a private trust controls some land, that control of land is recognised in 
the stamp duty that would be applicable upon the transfer.  However, if it is a marketable security that was 
exempted in 2001, it remains exempted.  The amendment makes no difference to that. 

Mr M.J. BIRNEY:  If it was simply a property transfer that was taking place, I would wholeheartedly agree 
with the minister.  However, it is not a property transfer that is taking place in totality; it is a transferring of units 
in a unit trust.  It is just like buying shares in a company that happens to own a heap of properties.  The buyer is 
not buying the properties; he is buying shares in the company that owns the properties.  Those shares are a 
marketable security.  It is the same as a unit in a unit trust.  The assets of the unit trust are completely irrelevant.  
If someone were to buy a building in the CBD from that unit trust and transfer the ownership of the building into 
his name, it would be fair enough if he were made to pay stamp duty.  However, if he bought units in a unit trust, 
that is an on-market transaction.  Effectively, he would be paying stamp duty on a marketable security.  Clearly 
the intention of the GST agreement was to not pay stamp duty on a marketable security.  I accept the argument 
the minister is trying to put.  I know it is the best argument he could string together.  However, in essence, the 
buyer is not buying the land or the property; he is buying the unit in the unit trust, which is a marketable security.  
A problem I have with this clause is that a buyer does not have to buy 100 per cent of the unit trust and make it 
completely private.  If he bought 100 per cent of the unit trust, he would have bought 100 per cent of the 
property owned by that unit trust.  As I understand this provision, a person could buy 75 per cent of the units in a 
unit trust and the unit trust could continue to trade as an on-market unit trust and yet he would still be caught by 
the stamp duty provisions on that marketable security.  Can the minister explain why the purchase of a unit trust 
is not considered to be the purchase of a marketable security? 

Mr J.C. KOBELKE:  It is considered to be buying a marketable security in a range of circumstances, but we 
are looking at a situation in which people might seek to use a unit trust in order to avoid the stamp duty.  It is 
clearly a matter of where the boundaries are drawn.  The issue also gets caught up with federal law and the 
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Australian Stock Exchange, because it is unlikely - this relates to the federal implication - that a listed public unit 
trust would be taken over and become a private unit trust but remain listed.   

Mr M.J. Birney:  Could you say that again? 

Mr J.C. KOBELKE:  We do not know any examples.  It is unlikely that a listed public unit trust would be taken 
over and become a private unit trust and also remain listed. 

Mr M.J. Birney:  Why is it unlikely? 

Mr J.C. KOBELKE:  It does not happen.  I am not talking about the tax but the practice that exists with the 
Australian Stock Exchange. 

Mr M.J. Birney:  If someone were to buy 75 per cent of the unit trust, the additional 25 per cent would remain 
as marketable securities.  It would still be a listed unit trust. 

Mr J.C. KOBELKE:  We can find no example of that happening. 

Mr M.J. Birney:  Do you accept that it could happen? 

Mr J.C. KOBELKE:  No.  The Leader of the Opposition is making the assertion that we are suddenly 
reimposing tax on public unit trusts.  I am telling him that is not true; that is not happening.  We are ensuring that 
when there are private unit trusts in which people have direct control of the land and, therefore, that involves a 
transfer of land over which they have some form of direct control, it should be picked up as ownership of the 
land and stamp duty payable on the transfer.  If it is a publicly listed unit trust, there is no problem, because it is 
a marketable security and it will be exempt.  It is exempt because it was exempt back in 2001 and will remain 
exempt.   

Mr M.J. BIRNEY:  When someone buys units in a unit trust, they are still marketable securities, are they not?  
If a person goes into an on-market transaction and buys units in a unit trust, does the minister accept that at that 
stage they are still marketable securities? 

Mr J.C. Kobelke:  Yes. 

Mr M.J. BIRNEY:  Okay, and stamp duty will be applied to them in that case.  Is that right? 

Mr J.C. Kobelke:  No. 

Mr M.J. BIRNEY:  Of course it is. 
Mr J.C. Kobelke:  It is not.  There is no duty payable. 

Mr M.J. BIRNEY:  Has the minister read the clause? 
Mr J.C. Kobelke:  It depends on the circumstances.  If you are talking about trading unit shares in a publicly 
listed trust, no duty is payable. 

Mr M.J. BIRNEY:  I do not think that the minister understands.  He might like to get some more advice.   
Mr J.C. Kobelke:  Hang on, I will check.  That is correct. 

Mr M.J. BIRNEY:  It is not correct at all.  This clause seeks to impose stamp duty in that circumstance.  Does 
the minister agree with that?  Surely he agrees with that, because that is what the clause is all about. 
Mr J.C. Kobelke:  No, we are talking about when it is taken over and becomes a private unit trust. 

Mr M.J. BIRNEY:  Yes, because someone has bought enough of it to make it a private unit trust, but at the time 
he bought those units they were marketable securities, were they not?  Fair enough, he bought enough of them to 
take over the unit trust, but does the minister accept that they were still marketable securities?   
Mr J.C. Kobelke:  At the time they were bought, yes. 

Mr M.J. BIRNEY:  At the time they were marketable securities.  In circumstances in which someone bought 
enough of them to take over the unit trust, stamp duty will apply.  Is that correct? 

Mr J.C. Kobelke:  Yes, but he must first move through to get sufficient ownership for it to be adjudged as a 
private trust.  Then the duty is payable.   

Mr M.J. BIRNEY:  Okay.  The minister has just said that when someone buys units in a unit trust, which are 
marketable securities, and he buys enough of them to essentially take over the unit trust, he will have to pay 
stamp duty.  Is that correct?   

Mr J.C. Kobelke:  If it becomes a private unit trust, because then he has bought the land and has not been 
trading in securities.  He has bought control of the land. 
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Mr M.J. BIRNEY:  What he has done is to buy the assets underneath the unit trust.  It is just like buying shares 
in the stock market.  He is buying the assets underneath the company.  There is no doubt in my mind that the 
government is seeking to reinstate stamp duty on marketable securities, albeit in only limited circumstances.  
The minister cannot argue with that.  I say that because if a person has a listed unit trust and someone buys the 
majority of the units in that unit trust, that is an on-market transaction.  It is done through the marketplace.  The 
terms of the GST agreement are such that people should not be required to pay stamp duty on marketable 
securities.  However, under this bill, if a person buys enough of the units in the unit trust to take it over, he will 
be required to pay stamp duty.  So, stamp duty on marketable securities has come back.  It was not good enough 
for the government to withhold the tax that it should have given back under the terms of the GST agreement.  
The government is now seeking to go back one step and reimpose stamp duty on marketable securities, when 
that was meant to be abolished under the terms of the GST agreement.  I accept that the government is not 
seeking to reimpose stamp duty on marketable securities such as shares.  However, in this circumstance, one 
cannot do anything other than arrive at the view that stamp duty on marketable securities has come back.   

Clause put and passed. 

Clauses 9 and 10 put and passed.   

Clause 11:  Section 75AG amended -  
Mr M.J. BIRNEY:  This clause deals with stamp duty concessions for first home buyers.  The concession will 
be available to people who buy a property worth $350 000 or less, or who buy a block of land worth $200 000 or 
less.  The price of property in this state has been increasing by, on average, between 10 and 11 per cent for the 
past four or five years.  There has been a massive explosion in property prices.  An amount of $350 000 does not 
buy much of a house these days, certainly not one close to the central business district.  I want to raise the fairly 
rare and unusual circumstance in which a husband and a wife buy their very first property and lease out that 
property as an investment and then rent a property themselves.  If the marriage breaks up and one of the partners 
decides to buy out the other partner and move into the house - so for the first time the person is living in his or 
her own home - that person will then be subject to the stamp duty concession for the sale of half the property, 
provided only that the property does not exceed $350 000 in value.  The point I am making is that in this day and 
age $350 000 does not buy much of a house.  I put it to the minister that over the past four or five years the price 
of property in this state has exploded.  Therefore, the cap should be about $450 000. 

Mr J.C. Kobelke:  That is dealt with in another statute.  That was the whole issue in setting those limits for the 
exemption from stamp duty for first home owners.  What we are seeking to do is reflect those limits in this 
particular measure.  You have raised a valid point, but it does not go to what we are doing in this clause.   

Mr M.J. BIRNEY:  It is close.  The clause deals with the $350 000 threshold for first home owners.   

Mr J.C. Kobelke:  Those figures relate to a limited number of specific cases.  I accept that you have the right to 
make your point and that there is some basis to your point, but it does not go to the intent of the amendment.   
Mr M.J. BIRNEY:  It does.  I do not know whether the minister understands the clause very well.  It deals with 
the situation in which a husband and wife, who own an investment property, split up.  For instance, the husband 
might want to buy out the wife’s share in the investment property and move into it, which would then be his first 
home and the $350 000 threshold would cut in.  His share of that property must be half of $350 000 for him to be 
eligible for the first home owners tax concession.  It is relevant.  The point I make is that property prices have 
exploded in this state over the past five years.  There have been increases of 10 to 11 per cent, which have been 
compounded every year.  I do not think that the $350 000 threshold has ever been adjusted.  Has the $350 000 
threshold ever been adjusted?  If it has not, would the minister consider adjusting it, perhaps taking into account 
the rate of inflation or the explosion in property prices over the past five years?   
Mr J.C. KOBELKE:  My understanding is that there was a given limit from 1 July 2004 - I do not have that 
figure with me - which was increased in late 2004 to what it is now, so it has been increased.  I also refer the 
Leader of the Opposition to the total review of taxation that has been initiated by the Treasurer.  All these 
matters are on the table.  Clearly, this matter, along with many others, can be considered in terms of providing 
further relief to Western Australian taxpayers.   
Clause put and passed. 

Clauses 12 to 31 put and passed. 

Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
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Bill read a third time, on motion by Mr J.C. Kobelke (Leader of the House) on behalf of the Treasurer, and 
transmitted to the Council.  
 


